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131 et @i AT Tg el Name & Address of the Appellant

M/s Bloom Dekor Limited,

267, N.H.No.08, Oran-Prantij,

Taluka Prantij, District Sabarkantha- 383205,
Gujarat.

M/s Bloom Dekog Ltd.,
2-F, Sumel, $.G. Highway, Thaltej, Ahmedabad.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
appfication, as the one may be against such order, to the appropriate authority in the following
way !
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Revision application to Government of India :
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(i) A revision application lies to~the Under Secretary, to the Govt. of India, Revisan
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Dethi - 440 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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{ii) in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory of from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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C(A) In cage of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or terfitory outside India.
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(B) In cape of goods exported outside india export to Nepal or Bhutan, without payment of duty.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final products
undegr the provisions of this Act or the Rules made there under and such order is passed by the
Conimissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)

Act,|1998.
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Thd above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
soyght to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
eviflencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,

under Major Head of Account.
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The revision application shali be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees
One Lac.

mw‘mwwwmezﬁqﬁms—
Appeal tb Custom, Excise, & Service Tax Appellate Tribunal:
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Under Section 358/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :-
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‘a) Tb the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
M floor, Bahumali Bhawan Asarwa,Girdhar Nagar, Ahmedabad © 380004. in case of appeals
ther than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penaity / demand / refund is upto 5 Lac, 5 Lac {0 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the piace where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

gﬂsﬂ?ﬁéﬁ@ﬁw&ﬁaﬁﬁﬁmmmﬁﬁuﬁﬁmwﬁmamﬁﬁ frar oferm & S W
W,Mﬂmﬂwwwaﬁmm(mﬁmﬁm, 1082 A fafdd B

Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1082
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UG FUY & |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994}
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For an appeal to be filed before the CESTAT, 10% of the Duty 8 Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is @ mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D
(if) amount of erroneous Cenvat Credlit taken,;
(iii} amount payable under Rule 6 of the Cenvat Credit Rules.
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T R & 10% AT W 3l et avs RaRa sl aa s & 10% AT TR 9 o R ¢ !

In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”




F.No. GAPPL/COM/CEXP/208/2020

ORDER-IN-APPEAL

This appeal is filed by M/s Bloom Dekor Limited, situated at Plot No.267, Village-
Oran| N.H.No.8, Taluka: Prantij, District: Sabarkantha, Gujarat (hereinafter referred to as

‘}he ppellont’) against the Order-in-Original No.02/C.Fx./JOA/NRM/2020-21 dated
311.08.2020 issued on 07.09.2020 (hereinafter referred to as “fhe impugned order’) passed
by the Assistant Commissioner, Central GST Division-Himmainagar, Commissionerate-
Uiiancﬂlinagar (hereinafier referred to as ‘the adjudicating authority’).

|
i | Briefly stated, the appellant is engaged 'u} the manufacture of Laminate Sheets and
Flush Doors falling under Crhrapter Heading 4§23 and 4418 of the First Schedule to the
Centfal Excise Tariff Act, 1985 (hereinafter referred to as “("ET4”) and was holding
Centfal Excise Registration No. AAACB6221BXMCOT. During the course of audit of the
recotds of the appellant by the department, it was observed that they were selling their
goods threugh their Depots/Consignment Agents at various places like Delhi, Nagpur,
Bangalore, Calcutta, Chennai, Jaipur, Mumbai etc. and that the goods were removed from
the factory on the basis of stock transfer and sold at an enhanced value from the
depdts/consignment agent premises.  As per Section 4(3)(c) (iii) of the Central Excise
Act,|1944 (hereinafter referred to as “rhe Act’) read with Rule 7 & 2(b), 2 (¢) of the Central
Excike Valuation (Determination of Price of Excisable Goods) Rules, 2000 (hereinafier
refetied to as ‘the Valuation Rules’), the value of goods for the purpose of assessment in

suchl cases shall be the normal transaction value of such goods sold from such other place

at o1 about the same time and, where such goods are not sold at or about the same time, at

the pearest to the time of removal of goods under assessment. The appellant were found to
be not assessing their duty liability correctly in the above said manner in respect of the
goods removed from their depots/through consignment agents. Accordingly, various show
cause notices were issued to them pertaining to period from April, 2009 to August, 2016

for fecovery of central excise duty short paid along with interest and for imposition of

penglty under Section 11AC of Central Excise Act, 1944 read with Rule 25 of Central
Exclse Rules, 2002. Thereafter, another periodical Show Cause Notice was issued in terms
of Skction 11A(7A) of the Central Excise Act, 1944 for the period from September 2016 to
Jung 2017 involving a demand of central excise duty amounting to Rs.36,36,235/- which
is uhder reference in the present appeal. This show cause notice was decided by the
adjydicating authority vide the impugned order wherein he had confirmed the demand
alorlg with interest and imposed penally equal to duty demanded under Section 11AC of

Cent}:al Excise Act, 1944 read with Rule 25 of Central Excise Rules, 2002,

3. Being aggrieved, the appellant has filed the present appeal contending, infer ulia,

The impugned order passed by the Assistant Commissioner is in gross violation of

w Wy
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F.No. GAPPL/COM/CEXP/208/2020

refused to follow the appellate order passed by the Commissioner (Appeals) in the
appellant’s own case on a baseless ground that the order passed by the
Commisstoner (Appeals) being a remand order and not a final order it would have
no precedential value. The Conu;issioner (Appeals)r had categorically held that in
the facts of the present case, valuation could have been only done as per Rule 7
read with Circular No.251/85/96-CX dated 14.10.1990 to amrive at the differential
value and that the method adopted by the department for calculating differential

duty is contrary to the principles of valuation;

It is a settled legal position that an adjudicating authority is bound by the orders
passed by his superior appellate authority and an adjudicating authority can by no
means by-pass the guidelines and views expressed by inunediate superior in

hierarchy;

The Assistant Commissioner has chosen to shift the burden of calculating
differential amount of duty on the Appellant, however it is the case of the revenue
that the Appellant had not paid appropriate amount of duty, and therefore, it is the
duty of the department to ascertairn the correct amount of differential duty as per the

principles enshrined in law while confirming demand;

The differential duty is demanded on the price at which the goods were sold from
the appellant’s branches and the premises of consignment agents located atl various
places in the country by taking such price as the assessable value of the goods,
which is ex-facie illegal and impermissible in view of the scheme of Rule 7 of the
Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000.
Since the Revenue has not ascertained the value of the goods in accordance with
* Rule 7 of the Central Excise Valuation Rules, the demand of differential duty based
on the actual sale price of the goods [rom the branches and consignment agent’s

- premises for the whole year is illegal and without jurisdiction:

For ascertaining the assessable value in the present case, in accordance with Rule 7
of the Valuation Rules, the Revenuc had to compare the normal transaction value at

which the goods were sold from a particular blanch or a particular consighment
agent’s premises to the goods being removed from the appeliant’s factory and
assessment ol excise duty had to be made on such value. The assessable value of
the goods cleared from the factory was to be determined on the basis of the
transaction value of goods sold from the depot, etc. at or about the same time when
the goods were cleared [rom the factory. But instead, the Revenue has taken the
sum total of price at which all the goods were sold from all the branches and all the
consignment agent’s premises during the year, and excise duty is worked out on
such figure and the differential duly demand is then worked out by deducting the
excise duty paid by the appellant at the factory date during such period i.e. the

whole year. The manner and method of ascertaining assessable value and
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consequently the differential duty demand are therefore wholly illegal and liable to

be set aside;

The Assistant Commissioner had no jurisdiction to reject the appellant’s
submission about Rule 7 of the Valuation Rules on a specious observation that the
demand of duty was worked out on the basis of information of clearances of goods
submitted by them vide their letter dated 30.06.2018. When the appellant had
submitted the information in the format prescribed by ihe Range Superintendent but
such information was not as laid down under Rule 7 of the Valuation Rules, the
information supplied by the appellant was of no relevance or consequence for
determining assessable value of goods cleared from the factory for sale from depots

and premises of consignment agents,

The appellant submits that it has sold the goods at its factory gate against valuable
consideration and the dealers are neither depots nor branches of the appellant. The
appellant has sold the goods at its factory gale on principal to principal basis to
such dealers who are not related to the appellant and price was the sole
consideration for such sale transactions. Therefore, the case ot the appellant falls
under Section 4¢1)(a) of the Act and value charged from these buyers (dealers)

shall be transaction value.

“*

‘The Assistant Commissioner has failed to consider the fact that the appellant has
sold the goods to its buyers at factory gate against valuable consideration and
subsequently, such buyers have sold the goods in market independently and not as
a braneh/depot of the appellant. Rule 7 of the Central Excise Valuation Rules
would be applicable when the appellant has not sold the goods at its factory gate
and transferred such goods to its depot, premises of a consignment agent or any

other place or premises from where such goods were actually sold by the appellant;

The action of imposing penalty on the allegation of duty payment evaded by the
appellant is unreasonable when there was doubt about duty liability on part of the
appellant. Penalty is a quasi-criminal matter and can be imposed in case where
malafide intention or guilty conscious of an assessee is established and in this case
there is no suggestion or allegation of any malafide intention to evade payment of
duty; reliance is placed on the judgement of’ Apex Court in case of M/s. Hindustan
Steel Ltd. reported at 1978 ELT (J159) wherein it is said that penalty should not be
imposed merely because it was lawful to do so and in their case they did not act

dishonestly or contumaciously; and

The action of ordering recovery of interest under Section 11AA of the Act is also
without any authority in law in as much as the provision of Section 11AA is not

atiracted in the instant case as there was no intention to evade payment of duty.

e
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4, Personal hearing in the matter was held on 23.06.2021 through virtual mode. Shri
Amal P. Dave and Shri Sudhanshu Bissa, Advocates, appeared on behall of the appellant
for hearing. They reiterated the submissions made in the appeal memorandum. It was
stated that the demand for earlier period was decided by the Commissioner (Appeals), who

remanded the matter back to the adjudicating authority for re-quantilication.

5. | have carefully gone through the’ facts of the case and submissions made by the
appellant in the Appeal Memorandum and oral submissions made at the time of personal
hearing. The issue under dispute in the case is valuation of excisable goods sold through
depots and consignment agents of the appellant for the purpose ol assessment of central

excise duty under the provisions of Central Excise Act, 1944,

6. It is observed that the present demand in the case is issued under the provisions of
Section 11A(7A) of the Central Excise Act, 1944 with reference to and in continuation to
the six demand notices issued in the matter as detailed in Para 2 of the impugned order.
The demand notices were issued on the ground that in respect of the goods sold by the
appellant through their Depots/Consignment Agents, they were required to pay central
excise duty on the transaction value to be determined in terms of Rule 7 of the Valuation
Rules read with Section 4(1) of the Act. All the said previous demands confirmed the
valuation of goods in terms of Rule 7 of the Valuation Rules in the case. The matter was
also decided on merits against the appell&ﬂ vide Hon’ble 'l‘i'ibtlﬂﬂl. Ahmedabad vidé¢ their
Order No.A/10373/2018 dated 19.02.2018 in respect of the demand under principal Show
Cause Notice dated 23.08.2013 covering the period from April 2009 to December 2012.
Thus, the issue in this case stand settled on merits that the valuation of goods sold by the
appellant through their Depots/Consignment Agents has to be in terms of Rule 7 of the
Valuation Rules and central excise duty has to be paid accordingly. The appellant has also

accepted this legal position in the case, as evidenced from their submission/contentions in

the appcal.

7. In the present case, on going through the impugned order. it is seen that the
adjudicating authority has confirmed the demand by observing that when the goods were
finally “sold” to an independent buyer at a higher price from their depots/consignment
agents, the value under Section 4(1)(a) is available and it is never influenced by Rule 7.
This view of the adjudicating authority do&s not scem to be inn accordance with the grounds
stated in the principal show cause notice and subsequent periodical show cause notices
issued in the matter for the demand of duty wherein the department has sought the
valuation of goods sold through depots/consignment agents in terms of Section 4(1)(b) of
the Act read with Rule 7 of the Valuation Rules. Since the present demand was issued
with reference to and in continuation to previous demands issued in the matter, the

adjudicating authority is not permitted Lo take a different or fresh ground for the demand in
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the cdse as he cannot go beyond the ailegations/charges made in the Notices. The Show

Causd Notice dated 03.08.2018 issued by the-department in the case on hand clearly

mentibns the Notice as being issued in terms of Section 11A(7A) of the Act stating

exprepsly that “the facts, circumstances and contraventions of the provisions of the Central

Fxcisk Act, 1944 and the rules made there under and ithe grounds relied upon in the

presept notice are same/similar o those discussed in the earlier show cause notices

mentibred at Sr.No.1 to 6 of Tuble-I above”. Therefore, it appears that the adjudicating

auth

whic

7.1

(Iily has travelled beyond the scope of show cause notice while deciding the issue,

is not permitted in law.

Further, the adjudicating authority has also erred in not taking cognizance of the

decisfons of the higher appellate authorities/forums in respect of the previous demands on

the sgme issue. He ought to have considered the outcome of the previous demands before

arrivipg at his decision especially when the demand being decided by him was issued with

refergnce to and in continuation of the previous demands and no tresh grounds were taken

therefn. Thus, the adjudicating authority has acted in defiance of the settled principles of

law

4nd in gross violation of the principles of judicial discipline, which requires that the

orders of the higher appellate authorities should be followed unreservedly by the

subofdinate authorities. This view has been consistently emphasized by the various

judicjal forums including the apex court in catena of decisions and the CBEC has also

issuefl an Instruction F.N0.201/01/2014-CX.6 dated 26.06.2014 in this regard directing the

all adjudicating authorities to follow judicial discipline scrupulously. In spite of referring

to siy previous demand notices issued in the case in the Notice, the adjudicating authority

has discussed only one decision of the appellate authority which was referred by the

appellant in their submission wherein the appellate authority has in fact remanded the

mattqr to the original authority for deciding the case afresh after recalculation of the

demdnd in terms of Rule 7 of the Valuation Rules and the guidelines issued by the Board

vide

Circular No.251/85/96-CX dated 14.10.1996. Notably, the appellant in the said

appegl has not disputed the department’s contention of liability under Rule 7 in the case

but Was only disputing that the duty has not been calculated as per the Rule 7 ibid and

Circylar referred above. The adjudicating authority has failed tc take note of this vital

poinf and wrongly understood the appellate authority’s decision as an order not deciding

the cpre issue. The impugned order passed by the adjudicating authority is, therefore, bad

in lapv for travelling beyond the charges in SCN and for gross violation of principles of

judicpal discipline and is liable to set aside for that reasons.

7.2

Notwithstanding the above facts, the ground taken by the adjudicating authority for

conffrming demand in the case is even otherwise not legally sustainable for being not in

accofdance with the provisions of law in this regard, the relevant portions of which reads

-r
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Section 4- valuation of excisable goods for the purposes of charging of duty of
excise

(1) Where under this Act, the duty of excise is chargeable on any excisable
goods with reference to their value, then, on each removal of the goods, such
valiue shall -

(¢} in a case where the goods are sold by the assessee. for delivery af the
time and place of the removal, the assessee and the buyer of the goods are
not related and the price is the sole consideration for the sale, be the
transaction value; '

(h) in any other case, including the case where the goods are not sold, be
the value determined in such manner as may be prescribed.

The phrases ‘place of removal’ and ‘time of removal® are defined under sub-section (3)
{(c) and (cc) to mean as under:

(c) “place of removal” — means

(i) factory or any other place or premises of production or manufaciure
. of the excisable goods; ‘

(ii) warehouse or any other place or premises wherein the excisable
goods have been permitied to be deposited without payment of duly;

(ifi) depot, premises of a consignment agent or any other place or
preniises from where the excisable goods are (o be sold after their
clearance from the factory:

from where such goods are removed,
(cc) “time of removal”, in respect of the excisable goods removed from the

place of removal referred (o in sub-clause (iii) of clause (c),_shall be deemed to
be the time at which such goods are cleared from the factory,

. ' From the above provision of law, it is abufidantly clear that in the case of sales of excisable
goods from depot/premises of a consignment agent. the assessable value for the purpose of
assessment of duty would be the transaction value of such goods at the said depot/premises
of consignment agent at the time of their clearance from the factory. Therefore, in respect
of goods cleared from a depot or the premises of consignment agent, central excise duty is
to be paid on such goods at the time of their removal from the factory assessed on the basis
of transaction value of such goods prevailing at such places viz. depot or premises of
consignment agent at or -about the same time or at the time nearest lo the time of removal
of goods under assessment from the factory. It is apparent that the transaction value for
the purpose of assessment in such cases has to be with reference to the time of removal
of such goods from the factory and not from such places. Hence, the transaction value of
any goods cleared from the depot or premises of consignment agent at their real time of

delivery to buyers from such places is not relevant for the purposc of assessment of duty

the case. The argument by the adjudicating authority in this regard along_with

“ :‘l-‘il'-fu tration at para 4.11 of his Order is, therefore, totally (allacious and has arisen out of

7\
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improper reading and understanding of the provisions of Section 4 ol the Act and is liable

{0 be fejected being devoid of any merits,

73 Further, it is an undisputed fact that in the case of excisable goods removed to
depots or premises of consignment agents from the factory, there is no sale at the factory
gate pnd hence, on such removals, provisions of valuation as per clause (a) of sub-section
(1) of Section 4 of the Act would not be applicable and the value for the purpose of
assesgment of duty in such cases has to be ascertained in terms of clause (b) of sub-section
(1) off Section 4 ibid in the manner prescribed under Rule 7 of the Valuation Rules. As per
provijions of Rule 7 ibid, the transaction value shall be the normal transaction value of
such poods sold from such other place at or about the same time and, where such goods
are nbt sold at or about the same time, at the time nearest to the time of removal of goods
undet assessment. To illustrate, suppose the appellant cleared the goods, laminate sheets
from |their factory to their depot at Bangalore during the period from 01.09.2016 to
01.10.2016 and the goods cleared on 01.09.2016 to the said depot from the factory gate at
the rate of Rs.1000/- per sheet was further sold from the said depot on 10.09.2016 at the
rate ¢f Rs.1200/-per sheet, then the transaction value of the goods 1o be cleared on or after
10.09.2016 from the factory gate to the said depot shall be Rs.1200/-. I the goods cleared
from|the factory gate on 10.09.2016 at the rate of Rs.1200/- were further sold from depot
on 20.00.2016 at the rate of Rs.1000/-, then the transaction value of the goods to be cleared
on of after 20.09.2016 from the factory gate to the said depot shall be Rs.1 000/- and so on.
If gdods were removed from the factory to the said depot on 15.09.2016, then as per
provjsions of Rule 7 ibid, the transaction value of the goods cleared on 15.09.2016 trom
the factory gate to the said depot shall be the value of goods cleared on 10.09.2016
viz.Rs.1200/-. Central excise duty in the case is required to be assessed and patd on the

transaction vakue determined in the above manner.

7.4 It is the main contention of the appellant that the duty demand in the case has not
beer| done by the Revenue as per Rule 7 of the Valuation Rules. ] find that the differential
duty| demand in the case has been worked out on the basis of details submitted by the
appdllant with regard to their sales of goods through depots or consignment agents as
obtakned from them. Since the demand in the case is with reference (o and in continuation
to tHe previous demands on the issue, it is quite evident that the said details for the period
undgr dispute were called for from the appellant with reference to the previous demands in
the kase which is obviously with reference to Rule 7 of the Valuation Rules. The
Anrgxure-A to the appeal filed in the case unambiguously supports this fact. That being
the ase, the contention by the appellant that the information called for from them was not
in afcordance with the requirement of Rule 7 of the Valuation Rules does not hold water.
Eveh if it is so, it is not clear as to what prevented the appellant from assessing their duty

ity in the case in terms of Rule 7 ibid.  The appellant having accepted the valuation
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of goods in the case uncer Rule 7 ibid, should have assessed and discharged their duty
liability in the case accordingly without any dispute. It is more so as it was well within the
knowledge of the appellant that the issue and the demand under the principal show cause
notice in the case was decided against them by the Hon'ble Tribunal vide. their
No.A/10373/2018 dated 19.02.2018. Further, there is nothing either on records or in the
appellant’s submissions that the said decision was further challenged by the appellant in
any other higher judicial forum. Similar is the case with the subsequent demands in the
matter except the one which was remanded back to the original authority that too for
recalculating duty liability in terms of Rule 7 ibid. That being the case, the facts that the
issue under the principal show cause notice in the case stand decided against the appellant
and there being no dispute now from them on the aspect of valuation of goods in the case
in terms of Rule 7 of the Valuation Rules as evidenced [rom their own submissions, it
inevitably cast an obligation upon the appellant to self assess their duty liability in the case
in accordance with the accepted manner under Rule 7 ihid. Nobody prevented the
appellant from presenting their take on the duty liability in the case if they believe that the
demand made in the case is not correct in any manner. It is pertinent to note that it is not
the case of the appellant that they had ifi fact discharged their duty Iifability in the case
correctly under Rule 7 ibid. It is undisputed that the duty liability in the case was not
discharged by them in the said manner and it is for that reason, the demands for differential
duty in the case have arisen. Therefore, the appellant cannot throw the burden of
calculation of duty liability simply on the Revenue. They were aiso bound to assess their
duty Hability correctly though later after the issuance of show cause notice especially when
they principally accepted the valuation of impugned goods under Rule 7 of the Valuation
Rules as contended by the Revenue and after the Hon’ble Tribunal’s Order on the principal
show cause notice. Further, it is a fact that the data required for ascertaining the
valuation of goods in the case lies solely with the appellant and the Revenue does not have
any access to it. The Revenue has worked out the duty liability based on the data that was
made. available to it by the appellant. Therefore, the appellant always could have worked
out their duty liability in terms of Rule 7 ibid even though in a later stage afler accepting
the method of valuation under Rule 7 and presented it before the adjudicating authority,

making their stand clear on the issue. But they failed to do so.

7.5 After going through the Annexures showing the calculation of central excise duty
liability worked out in the case, prima facte, it appears that the method of calculation
adopted by the Revenue for arriving at the differential excise duty payable by the
appellant is not in accordance with the manner specified under Rule 7 ibid. It appears that
the differential duty has been worked out straight away on the difference amount between

depot and factory sale value of the impugned goods.  In view of the settled legal position

that the valuation of goods sold through the depots and consignment agents have to be in
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imperjtive to work out the duty liability accordingly especially when the demand was \

made pn the said ground. Therefore, I am of the considered view that the case should go

back fo the original adjudicating authority for tresh caleulation of demand of differential
duty Ij terms of Rule 7 of the Valuation Rules as discussed above. The appellant is
directpd to produce before the adjudicating authority all the material information/data
1'equi1;3cl for computation of value in terms of"Rule 7 ibid for the assessment ol duty
payable on the goods cleared in the case along with necessary supporting documents like
‘avoides issued from factory gate and from the depot/premises of consignment agent
during the period under dispute in the case. They may also submit a work sheet showing
the whrking of differential duty payable by them in the case as per their version along with
any ofher material evidences they want to rely on to the adjudicating authority in support
of thdir contention along with the above information/data within one month from the date
of redeipt of this order. The adjudicating authority, after due compliance of the principles
of nafural justice and proper appreciation of facts in the case and taking into consideration
the fdcts discussed in this order, may recalculate the duty payable by the appeliant in the

case gnd pass a fresh well reasoned order accordingly.

7.6 | The appellant has also raised a contention in their appeal that they have sold the
good§ at its factory gate against valuable considgration and the dealers are neither depots
nor Qranches of the appellant and the sale was on principal to. principal basis to such
dealers who are not related to the appellant and price was the sole consideration for such
sale fransactions and therefore, their case falls under Section 4(1)(a) of the Act and value
charded from these buyers (dealers) shall be transaction value and duty has been
accogdingly correctly paid by them. This contention of the appellant seems to have been
madd out of context and does not have any retevance to the tacts of the case especially
wher] it clearly stand established from the data/information supplied by the appellant
thembelves that there were sales of excisable goods removed from the factory from their

depols across the country and the premises of consignment agents. Hence, the above

cont¢ntion of the appellant does not merit any discussion on the facts of the case and is

rejected being devoid of any merits.

8. |. TFurther, it is made clear that interest under Section 11AA of the Act would be
payable on the amount of dut& payable by the a‘i)pellant in the remand proceedings. The
contgntion by the appellant that the provisions of Section 11AA is not applicable in the
case|as there being no intention to evade payment of duty in the case is devoid of any
merils as the said Section does not contain any such restriction/condition and it clearly
provides for payment of interest in addition to duty payable in all cases where the duty is

not paid by the due date.

9. As regards penalty, it is observed that the penalty equivalent to duty imposed by

//-tht‘Tg djudicating authority in the case is not sustainable as the penalty in the case has been
€, BT ¥y,
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proposed in the Notice under Section llAC(l)(é) of the Act, according to which the
maximum penalty imposable in the case is ten percent of the duty determined in the case.
Needless to say the adjudicating authority has acted beyond the scope of SCN in imposing
the penalty equivalent to duty payable in the case. Therefore, the penalty imposed vide the
impugned order is set aside for being not legal and proper. However, it 1s made clear that
penalty would be payable in the case if found to be payable during remand proceedings but

in terms of 11AC(1)(a) of the Act as proposed in the Notice.

10.  In view of the above discussions, the impugned order passed by the adjudicating
authority is set aside and the appeal filed by the appellant is allowed by way of remand for
deciding the case afresh by the adjudicating authority as per discussions and directions

given hereinabove in this order.
11, arfierrat gy ast #it v ordfie 1 fAvenr 3 3 & e s 2

The appeal filed by the appellant stands disposed off in above terms.
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